	Elements of Just Cause 
To assist you in determining if discipline is appropriate, a review of “just cause” follows (commonly referred to as the “7 Elements of Just Cause.”). Any corrective action taken should be for just cause. What is just cause? Rather than a single definition there is a set of guidelines in the form of questions. A “no” for one or more of the questions makes just cause questionable. 
· Did the employee have prior warning that his/her conduct would result in discipline?  

One aspect of prior warning is ensuring that employees know what is expected of them on the basis of written rules and regulations. FAA procedures stipulate: “Supervisors are responsible for assuring that each of their employees has reviewed the government-wide standards of ethical conduct. Supervisors must maintain written evidence that the employees were made aware of these regulations and the date that this function was performed.” 
Another aspect of prior warning is that employees should be specifically warned through counseling or informal disciplinary measures that continued disregard for standards of conduct could result in disciplinary action. 
Such warnings, either verbal or written, should be documented. Such documentation serves as evidence should other disciplinary actions be required. The written record substantiates that progressive discipline has been administered. 
· Was the supervisor's order (task assignment) reasonably related to the safe, efficient, and orderly operation of the organization (agency)? 

Sometimes employees may refuse to obey and order or carry out an assignment if they feel that it may be unsafe or that it may jeopardize their health to do so. In that instance, a decision by management to discipline might be overruled. Employees should “obey now, grieve later” unless an order is unsafe or dishonest.  

· Was an investigation held before the employee was disciplined? 

The principles here are that everyone should have a day in court and that a person is presumed innocent until proven guilty. Practically speaking, the difficulty is that it is all too easy for a supervisor to jump to conclusions about an employee's conduct or misconduct and to decide on disciplinary action before making a full investigation. The supervisor is then in the awkward position of having to justify and document after the disciplinary action has already been taken. In that instance, it may be very difficult for higher management to support the supervisor's decision.  

· Was the investigation fair and objective? 

The supervisor should make a thorough investigation which should include talking with anyone who may have been involved. This includes not only the “accused”, but any witnesses, reviewing the employee's record as far as past conduct, and listening carefully to the employee's side of the story. Always let the employee tell his/her side of the story.  

Another aspect of fairness with respect to the investigation is timeliness. A full investigation should be made, but discipline should be administered promptly to be effective. Unnecessarily dragging out the procedure serves no good purpose. 
· Did the investigation disclose sufficient evidence that the employee was guilty?  

· Was the disciplinary decision nondiscriminatory? 

That is, are all involved employees being treated fairly and in a manner consistent with the situation?  

· Was the discipline reasonably related to the seriousness of the offense and the employee's record with the organization? 

FAA's Order on Conduct and Discipline states, “The action should be consistent with the precept of like penalties for like offenses with mitigating or aggravating circumstances taken into consideration. Mitigating circumstances tend to make a person's conduct judged less serious and serve as justification to modify the corrective action. For example, an employee has worked for an employer 20 years and has never misbehaved. Consideration should be given to the gravity of the offense, frequency of violations, position of the employee, past record of the employee, and extenuating circumstances. Each action should be determined on the merits of each individual case.”  
	  


 
	  
	When determining the appropriate level of Discipline from the 5 levels (Oral/Written Admonishment, Letter of Reprimand, Suspension, Demotion, or Removal) there are two critical principles to follow: 
1. Use the least severe form of discipline that will correct the inappropriate conduct. To do this you will need to check the employee's record for mitigating circumstances and also determine what the past practice has been at your facility. 

2. Use Progressive Discipline  

In addition, use the “Table of Penalties” guidelines in FAPM 2635 and the factors in this section to determine the severity of the discipline. Not all factors apply in every case. Some of the factors may weigh in the employee's favor, while others may not, or may even constitute aggravating circumstances.  The following factors must be balanced carefully: 
1. the nature and seriousness of the offense, and its relation to the employee's duties, position, and responsibilities, including whether the offense was intentional or technical or inadvertent, or was committed maliciously or for gain, or was frequently repeated;  

2. the employee's job level and type of employment, including supervisor or fiduciary role, contacts with the public, and prominence of the position;  

3. the employee's past disciplinary record;  

4. the employee's past work record, including length of service, performance on the job, ability to get along with fellow workers, and dependability;  

5. the effect of the offense upon the employee's ability to perform at a satisfactory level, and its effect upon the supervisor's confidence in the employee's ability to perform assigned duties;  

6. the consistency of the penalty with those imposed upon other employees for the same or similar offenses;  

7. the consistency of the penalty with any applicable agency table of penalties;  

8. the notoriety and/or egregiousness of the offense, or its impact upon the reputation of the agency;  

9. the clarity with which the employee was on notice of any rules that were violated in committing the offense, or had been warned about the conduct in question;  

10. the potential for the employee's rehabilitation  

11. the mitigating circumstances surrounding the offense such as unusual job tensions, personality problems, mental impairment, harassment, or bad faith, malice, or provocation on the part of others involved in the matter; and  

12. the adequacy and effectiveness of alternative sanctions to deter such conduct in the future by the employee or others.  

Document the steps you have taken to improve the situation before discipline became necessary. For instance, coaching the employee or a referral to EAP. Be sure to give the employee an opportunity to improve before taking disciplinary action (for less severe infractions). The categories of discipline within the FAA are: 
· Informal Actions which include:  

Oral Admonishment - Perhaps the most common corrective disciplinary action is the face to face admonishment of an employee by a supervisor. The discussion should be informal and the employee should be advised of the specific infraction or breach of conduct and allowed to explain or offer any comment. Basic facts of the discussion, including the reason for the admonishment and any corrective steps necessary should be recorded by the supervisor in temporary, personal notes (see the end of this chapter). 
Written Admonishment - Should describe the improper actions of the employee and the positive corrective steps the employee should take to preclude a recurrence. The pertinent facts relating to the written admonishment should be recorded by the supervisor. 
 
· Formal Actions which include  

Letter of Reprimand - Should be used when the situation or offense is serious and warrants more than an informal correction or in the case of repeated infractions of a minor nature. 
There are very specific requirements pertaining to a letter of reprimand included in FAPM 2635 and a sample letter is provided for your guidance in Appendix 2 to that Order. 
Letters of Reprimand are placed in the employee's Official Personnel File (OPF) when sustained, and will remain therein for 2 years. Employees may grieve Letters of Reprimand. 
Suspension - A disciplinary means of placing an employee in an involuntary, non-duty and non-pay status. 
	  


 

	  
	There are two categories of suspensions: 
· 14 days or less; and  

· More than 14 days.  

Both are in work days rather than calendar days. 
Because suspensions result in a loss of productivity to the FAA and represent a financial loss to employees, they should be imposed as disciplinary actions only after less severe actions have failed to correct the problem or when the gravity of the offense clearly indicates strong action. 
Demotion - While most actions to reduce grade or compensation will not be for the purpose of disciplining employees, demotion “for cause” is a perfectly valid disciplinary penalty in instances in which the employee's conduct warrants demotion, but not necessarily removal from the service. For example, when an employee in a supervisory position clearly demonstrates a lack of good judgment but may be a useful, contributing employee in a non-supervisory position, demotion may be warranted. 
Removal - Removal from the service is the most drastic action that can be taken against an employee and is appropriate when the employee's actions, carelessness, or negligence are such that a separation from the service must be effected for such causes as will “promote the efficiency of the service.” However, there are instances where the offense is of such gravity, or the likelihood of success of any other corrective action is so remote, that removal should take precedence over any other action. (See FAPM 2635.) 
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Adverse Actions
Of the actions discussed above, the following are generally regarded as “adverse” actions because they affect the employee's pocketbook: 
· Suspension.  

· Demotion.  

· Removal.  

There are very specific procedures which must be followed before and taken during an adverse action. We recommend that you discuss the problem and your intention for handling it with your Human Resource Management Division before doing anything more than “just thinking about taking an adverse action.” 
Precise adherence to the procedures in adverse actions is absolutely essential to their being sustained. There can be very few things more humiliating to you, and so demoralizing to the other members of your work unit, than to have an employee who flouts standards and rules not be disciplined, because you didn't keep clear, accurate records, or you neglected to follow the prescribed procedures. How do you prevent such occurrences? 
· Think the action through.  

· Check with the Human Resources Management Division.  

· Read, and be sure you understand the procedures.  

· Build and validate your case with recorded evidence.  

· Double-check.  

· Then, proceed with confidence that you are doing what needs to be done.  

· If you have questions or doubts, ask about them and clear them up.  

All written notices of proposed disciplinary or removal actions covered by this policy must be delivered to the employee in advance of the proposed effective date, and will contain the following information; 
· the specific reason(s) for the proposed action in sufficient detail for the employee to make a reply;  

· a statement informing the employee of the right to make an oral and/or written reply, the time limits to do so, and to whom the reply should be made;  

· a statement of the employee's right to have representation during the reply period, and  

· a statement of the employee's right to review all of the material relied upon to support the proposed action and copies unless otherwise prohibited by law.  
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Disciplinary Situations
The following recommendations are offered as a guide for the supervisor when involved in the inevitable instances where he/she must impose some form of discipline on an erring employee. 
1. Make instructions simple and understandable. You cannot expect employees to follow unclear instructions. The simplest language you can find to express yourself is best. If there are any questions in your mind as to whether employees understand you, ask them to restate what they heard.  

Bear in mind also that the manner in which you give orders or instructions frequently affects the employees' attitudes toward obedience. The average employee desires to please the supervisor and will readily follow reasonable orders, but even the average person resents an overbearing superior. An order given harshly, discourteously, or without adequate explanation invites disobedience. Accordingly, orders should be given in a cordial and courteous manner that invites compliance. Furthermore, it makes sense that an employee will obey an order more readily if he/she understands the reason for it. 
 
2. Know the rules. You cannot begin to maintain discipline unless you yourself know what conduct is proper and improper. You should make it your business to become thoroughly familiar with the rules because you will be directly concerned with them in handling disciplinary situations.  

In addition to formal rules, many jobs have specific safety rules communicated to employees either in writing or by oral instructions. You should also be thoroughly familiar with these rules applying to any work under your supervision. Needless to say, you should also make sure that employees to whom these rules apply are fully informed concerning them, since employees can hardly be expected to obey a rule they do not know and understand. 
	  


 

	  
	3. Take action promptly on violations. When an apparent rule violation comes to your attention, pay attention and “follow through”. This does not mean that you must assess a formal reprimand or other disciplinary action every time a violation occurs; but it does mean that you are faced with the responsibility of investigating the facts and doing something about the infraction. Do not overlook the violation. Such inaction on your part is equivalent to condoning the violation and over a period of time could result in making the particular rule or regulation a “dead letter”, or past practice, unenforceable without express notice to employees that it is being revived. As an arbitrator said, “There is a point at which the silence of supervision in the face of open and persistent violations of the rules becomes in effect a condonation of the violations.”  

Of course, if a rule is allowed to fall into discard through lack of enforcement, it can be revived by giving specific notice to that effect to employees, but it is much better to keep the rule in good standing by proper and continued enforcement. 
 
4. Get all the facts. It is not possible to overemphasize the importance of getting all the facts in a disciplinary situation. Even a casual review of arbitration decisions in disciplinary cases will show that most of the disputes arise over the facts of the case. The arbitrator's real problem is to reconstruct the incident that brought about the discipline and to establish exactly what happened as much as possible. Once the facts of a case are clearly established, the decision as to the proper discipline, if any, is usually not difficult. The supervisor's first problem in disciplinary situations is also to try to establish exactly what happened. 

5. Permit the employee an opportunity to explain. As a general rule, you should never take disciplinary action without giving the employee an opportunity to explain his/her actions. This is an important part of the supervisor's investigation. If the employee has no explanation or offers none, this fact is important, particularly if an explanation of some kind is later offered by the union in processing the case. A belated explanation naturally does not seem as genuine as a prompt explanation by the employee at the time of the incident. If the employee gives an explanation, investigate it. Find out, insofar as you can, if what is said is true. Even if the explanation strikes you as being an unsatisfactory reason for the employee's conduct, be sure to investigate it anyway. Even if the explanation is not sufficient to excuse the employee's action completely, it may constitute a mitigating circumstance that would prompt a lesser penalty than would otherwise be justified. When the employee gives you an explanation -- any explanation -- try to determine if, or to what degree, it is the truth. If it is true, these facts are part of the total circumstances of the case. If not true, this will make the case against the employee stronger.  

It is risky to assume that, if the employee has an explanation, he/she will volunteer it. Take the initiative yourself. Ask point-blank if there is an explanation for what was done and, if so, what it is. Don't leave yourself in the position where the employee, if later asked why he/she didn't state an explanation to the supervisor can simply say, “The supervisor didn't ask me.” 
 
6. Decide what action to take. Learn the principles of corrective discipline. In ruling upon discipline cases, arbitrators down through the years have adhered to a philosophy called corrective or remedial discipline. Briefly, this philosophy is based on the following general concepts:  

a. The purpose of discipline should be to obtain compliance with the established rules of conduct; that is, to correct improper conduct. It should not be punitive in nature -- to punish solely for the purpose of “getting even” with the employee.  

b. Discharge is a disciplinary action not “corrective” in nature. Therefore, supervisors should resort to only where all other corrective efforts have failed or in the case of severe infractions.  

There is no precise mechanical formula or fixed pattern of penalties that represents correct application of corrective discipline for all situations. Each instance of misconduct must be viewed and judged individually, with the supervisor bearing in mind that the penalty should be calculated to bring about correction. This, of course, is a matter of judgment one must use the table of penalties in FAPM 2635 and consider the same twelve factors listed previously. 
There are two sides to the remedial discipline coin. The philosophy requires not only that the disciplinary action not be too severe, but also that it be severe enough to constitute a reasonable attempt to effect correction. In other words, it is definitely contrary to the philosophy to overlook violations until they pile up or to mete out mere “slaps on the wrist”, and then abruptly hand out a discharge. 
	  


 

	  
	7. Take disciplinary action. The matter of actually informing employees of the disciplinary action being taken against them is not a pleasant one, either for you or for them. It is a situation in which you, the supervisor, should keep close control of your emotions and avoid sarcasm, idle threats, nagging, arguing, and losing your temper.  

You should be fair but firm, retaining complete control of the interview. Avoid hard-boiled methods. While the employee should leave the interview feeling that discipline is a serious matter and that better conduct will be expected in the future, the disciplinary interview itself should not be a heated “bawling out” session. 
Your purpose should be to explain what was done wrong, what disciplinary measure you are taking, and what you expect in the future. Furthermore, the manner in which you handle the interview may have a great deal to do with his/her reaction to it in terms of future conduct. The last thing you want to do is create undue resentment -- to turn an employee completely sour instead of correcting him/her. It is safe to say that no employee likes to be disciplined, but they are less likely to become resentful and vindictive if you take the time to explain why discipline is important. The employee may not like it, but you should try to help him/her understand it. 
With regard to orders issued that are resisted by an employee due to allegations that execution of the order will place the employee's health, safety, or welfare in jeopardy, arbitrators have consistently held that such employee reluctance may be permissible if well founded in a reasonable and good-faith belief of such jeopardy. 
 
8. Keep records. The most important single consideration in handling disciplinary situations is getting all the facts. The next most important thing is keeping a record of them.  

Whenever you are involved in a disciplinary situation, make it a habit always to maintain a record of some kind rather than to rely on memory. You will probably be the principal management source of information if the disciplinary action is challenged. If the case goes very far in the grievance procedures, you may find yourself called upon months later to recall incidents in detail. 
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Records
This section provides several tests which are used by the courts in distinguishing official agency records from personal records. It should be remembered that no single test is determinative of whether a particular record will be regarded as a personal note or as an official record. Rather all of these factors will be considered together in reaching that conclusion. 
Official Agency Records
Personal Notes
Are stored in official agency files (officially established systems of records).
Are kept in a private place, accessible only by the supervisor, and are not placed in any agency filing system.
Are required by agency regulation to be made and retained for official purposes (e.g., to support disciplinary action). Must be destroyed in accordance with agency requirements.
Are created and retained by the supervisor solely as memory joggers, and may be created, used, kept, or destroyed solely at the supervisor's discretion.
Are generally accessible by the employee to whom the record pertains, under the FOIA, Privacy Act, or labor agreement, and are accessible to other agency management officials (e.g., material relied upon to support proposed disciplinary action).
Must not be shown, given to, or discussed with any other Federal Employee. These notes are for personal use, as a memory jogger only.
Are prepared/used for conducting official agency business, during duty time, and solely for official purposes (e.g., in support of a disciplinary action proposal).
Must not be used to conduct official business, but solely as memory joggers, so that supervisor is in a better mental condition to then conduct official agency business during duty time.
 


