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Overview

Formal discussion is a term that is contained and defined within the Federal Service Labor-Management Relations Statute at 5 USC 7114 (a)(2)(A). It refers to meetings between representatives of agency management and bargaining unit employees in which the topic(s) under discussion includes either "grievances," "personnel policies or practices," or "general conditions of employment." Unions are to be notified in advance of such meetings and afforded an opportunity to attend and participate in them.

Key Points

These key-point summaries cannot reflect every fact or point of law contained within a source document. For the full text, follow the link to the cited source.

         An exclusive representative of an appropriate unit is entitled to the opportunity to be represented at any formal discussion between one or more representatives of an agency and one or more bargaining unit employees concerning any grievance, personnel policy or practice, or other general condition of employment of unit employees. 5 USC 7114 (a)(2)(A). 

         The three meetings with the employee and agency concerned the employee's EEO complaint. Therefore, they were formal discussions within the meaning of 5 USC 7114 (a)(2)(A). The agency violated the statute by failing to notify the union of the scheduled meetings or giving the union notice of and an opportunity to be present. The meetings were pre-scheduled, held by "acknowledged management representatives" at an outside location, "with a planned agenda to discuss and/or mediate the employee's EEO complaint." DOD, Luke Air Force Base, 58 FLRA No. 131; 103 LRP 22276. 

         The overall purpose of the formal discussion provision in the Statute is to give a union the opportunity to safeguard both its own institutional interests and the interests of bargaining unit employees. Border Patrol, El Paso, 47 FLRA 170, 93 FLRR 1-1063. 
         To qualify as a formal discussion a meeting must include four specific elements. They are: a) at least one representative of agency management and at least one bargaining unit employee in attendance; b) a discussion, that is c) formal in nature, and d) concerns either a grievance or a personnel policy, practice or other condition of employment of unit employees. GSA, Region 9, 48 FLRA 1348, 94 FLRR 1-1005. 
         Individuals acting on behalf of or at the direction of agency management, such as an agency attorney, may qualify as agency representatives for the purpose of identifying formal discussions. Luke AFB, 54 FLRA 716, 98 FLRR 1-1150. 
         Investigators from an agency's Office of the Inspector General qualify as agency representatives. NASA v. FLRA, 119 S. Ct. 1979 (1999), 99 FLRR 1-8005. 
         EEO officials and counselors who are not a part of the bargaining unit may qualify as management representatives for the purposes of determining formal discussions. FLRA General Counsel's Guidance on the Relationship Between the Federal Service Labor-Management Relations Statute and EEO Matters (January, 1999). 

         For the purposes of qualifying as a formal discussion, the term "discussion" is viewed as synonymous with "meeting." Consequently, dialogue between the management and bargaining unit attendees is not necessary to qualify a meeting as a formal discussion. VA Medical Center, Brockton, 37 FLRA 747, 90 FLRR 1-1499. 
         Conversations conducted via telephone may qualify as formal discussions. Department of Veterans Affairs v. FLRA, 16 F.3d 1526 (9th Cir. 1994), 94 FLRR 1-8001. 
         For the purposes of identifying formal discussions, the "conditions of employment" under discussion must involve the conditions of employment of the bargaining unit as a whole, rather than merely those of an individual employee. Nuclear Regulatory Commission, 29 FLRA 660, 87 FLRR 1-1525. 
         The formality of a discussion is determined based on the totality of circumstances surrounding it. Factors taken into consideration include the status and number of management representatives in attendance, whether the meeting was scheduled or impromptu, whether a formal agenda was used, how long the meeting lasted, the location of the discussion, and whether attendance was mandatory or voluntary. Luke AFB, 54 FLRA 716, 98 FLRR 1-1150. 
         Impromptu discussions, as opposed to formally scheduled or mandatory meetings are generally deemed informal. Social Security Administration, 29 FLRA 1205, 87 FLRR 1-1557. 
         A discussion may evolve from informal to formal. Defense Depot, Tracy, 37 FLRA 952, 90 FLRR 1-1519. 
         The term "grievance," when used to identify a formal discussion may include not only grievances filed under a contractual grievance procedure, but also EEO and MSPB appeals. Marine Corps Logistics Base, Barstow, 52 FLRA 1039, 97 FLRR 1-1026 ; GSA Region 9, 48 FLRA 1348, 94 FLRR 1-1005. 
         "Grievances" within the meaning of 7114(a)(2)(A) do not include complaints brought pursuant to EEOC procedures, because they are 'discrete and separate from the grievance process to which 5 USC 7114 is directed. Air Force v. FLRA, unpublished, Case No. 98-71173 (9th Cir. 1999), 100 FLRR 1-8002. 
         Routine staff meetings do not usually qualify as formal discussions. VA Medical Center, Gainesville, 49 FLRA 1173, 94 FLRR 1-1130. 
         Routine performance counseling sessions do not qualify as formal discussions. Department of Health and Human Services, 14 FLRA 28, 84 FLRR 1-1381. 
         Discussions of performance standards applicable to unit employees in general, however, may qualify as formal discussions. Social Security Administration, Dallas, 23 FLRA 807, 86 FLRR 1-1827. 
         Meetings held to discuss intended or possible changes in conditions of employment, even if de minimis, qualify as formal discussions. VA Medical Center, New York, 47 FLRA 1072, 93 FLRR 1-1152. 
         An oral reply to a proposed suspension does not constitute a formal discussion. Federal Correctional Institute, Ray Brook, NY, 29 FLRA 584, 87 FLRR 1-1520. 
         Formal employee orientation sessions usually qualify as formal discussions. DHEW, Atlanta, 5 FLRA 458, 81 FLRR 1-1058. 
         A meeting held to discuss a last-chance agreement does not qualify as a formal discussion. Wright-Patterson AFB, 38 FLRA 309, 90 FLRR 1-1591. 
         Meetings with employees to gather information regarding agency operations, whether conducted in a group or individually, do not constitute formal discussions. Defense Logistics Agency, Tracy, 48 FLRA 744, 93 FLRR 1-1260 ; IRS, 14 FLRA 698, 84 FLRR 1-1468. 
         Meetings with an employee concerning the employee's EEO complaint qualify as formal discussions. DOD, Luke Air Force Base, 58 FLRA No. 131; 103 LRP 22276. 
         Meetings with employees to gather information regarding conditions of employment qualify as formal discussions. IRS, 11 FLRA 69, 83 FLRR 1-1023. 
         Meetings held to announce or discuss a RIF are formal discussions. Warren AFB, 52 FLRA 149, 96 FLRR 1-1106. 
         Interviews of bargaining unit employees who are potential witnesses before an arbitration or ULP hearing are formal discussions. VA Medical Center, Denver, 44 FLRA 768, 92 FLRR 1-1121 ; Warren AFB, 31 FLRA 541, 88 FLRR 1-1079. 
         The agency is required to notify a union in advance of a planned formal discussion. Customs Service, Miami, 29 FLRA 610, 87 FLRR 1-1522. 
         Failure to provide a union advance notice of a formal discussion is an unfair labor practice. Federal Correctional Institution, Bastrop, 51 FLRA 1339, 96 FLRR 1-1048. 
         Notice of a planned formal discussion must provide at least a general indication of the subject matter of the meeting. FAA, 19 FLRA 893, 85 FLRR 1-1356. 
         In an unpublished decision, the Ninth Circuit determined that because the employee's complaints were brought pursuant to EEOC procedures, these claims were not grievances. Therefore, the decision of the FLRA that the agency failed to comply with the statute by not giving the union an opportunity to be represented at a meeting between management and a bargaining unit employee was set aside. Luke AFB v. FLRA, unpublished, Case No. 98-71173 (9th Cir. 2000), 100 FLRR 1-8002. 
         Agencies are required to inform the exclusive representative of all grievances filed by bargaining unit employees, to the extent consistent with applicable law. Social Security Administration, 25 FLRA 571, 87 FLRR 1-1043. 
         A union is entitled to determine who should represent it at a formal discussion. Norton AFB, 22 FLRA 843, 86 FLRR 1-1708 ; GSA, Region 9, 56 FLRA 683, 100 FLRR 1-1155. 
         The mere fact that a union representative will be among a group of unit employees present at a formal discussion does not relieve the agency of the obligation to provide advance notice to the union. Social Security Administration, Hartford, 41 FLRA 1309, 91 FLRR 1-1382 ; GSA, Region 9, 56 FLRA 683, 100 FLRR 1-1155. 
         Failure to send a representative to attend a formal discussion after receiving advance notification constitutes a waiver of the union's right. NLRB, 46 FLRA 107, 92 FLRR 1-1330. 
         A union representative at a formal discussion has the right to comment and to make statements, but not to take charge of or to disrupt the meeting. Nuclear Regulatory Commission, 21 FLRA 765, 86 FLRR 1-1584. 

 
