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There are certain rights provided to employees who are members of a bargaining unit. If an
employee is within a bargaining unit, has reason to believe the investigation could lead to
disciplinary action, and requests union representation, the employee has a right to union
representation. This representation right is based upon a private sector case, NLRB vs.
Weingarten. Inc. 420 U.S. 251 (1975) decided by the Supreme Court. These rights were
extended to Federal employees when they were incorporated in the Labor Relations Statute and
this right to union representation has four parts:

1) Meeting must constitute an “examination”,

2) Must be in connection with an “investigation”,

3) The employee must reasonably believe that discipline could result, and
4) The employee must request representation.

Under the Statute, there is only a requirement to provide notice to employees of this
“Weingarten” right annually. However, in most of our labor agreements, we have negotiated
what can be described as an “expanded Weingarten right”. These labor agreements require that
the employee be notified of the subject matter in advance and of his/her right to be accompanied
by a union representative if the employee desires. An investigator must be familiar with his/her
labor agreement regarding investigative requirements

What is the role of a union representative at these investigatory meetings? A union
representative at these meeting can do the following:

1) Raise relevant facts and issues related to the investigation.

2) Clarify questions being asked to ensure the employee understands — the question.
3) Assist the employee in raising all relevant facts and issues

4) Elicit favorable facts and extenuating circumstances.

5) Consult with the employee during the examination.

6) Ask questions concerning the matter being discussed.

As you can see, the union’s role is not to just sit there “like a potted plant” The union
representative has a right to be an active participant in these meetings

However, as an investigator, you have the right to have the employee answer your questions not
the union representative. The union representative cannot disrupt or take control of the meeting
but he/she can be an active participant.

This “Weingarten” right is not a right for an individual to have a representative but the right for
the union fo be present at the interview. Therefore, a bargaining unit employee has no right to a
personal representative from the bargaining unit or a personal attormey. The union not the
employee chooses who represents the union’s interests at this mesting.
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the investigation and has a reasonable belief that disciplinary action may be taken against
him/her. So, what happens if a bargaining unit employee witness not subject of the investigation
asks for a union representative? If this occurs, you may explain the rule to her, and ask if she
believes that disciplinary action might be taken against her based upon her statement. Usually
after explaining the rule, the witness will drop the request.

If there is no response why the witness believes he/she needs a representative, you can conduet
your investigation without providing a union representative. However providing a union
representative might enhance the cooperativeness of the witness, and may result in better
communication of information.

Non-Bargaining Employees
‘An employee who is not in the bargaining unit and subject to a potential disciplinary action does
not have a right to an attorney or a personal representative during your investigation. As for a
witness who is not in a bargaining unit, there is no obligation to provide a representative
However, if it might increase communication or may be of assistance by having a calming effect
on the employee, there is probably no real reason to reject this request. You make this decision!

Brookhaven Warnings

Why is it so important to resolve any conflict and obtain all the facts you can during your
investigation? Suppose disciplinary action has already been taken but there are a few “loose
ends” that have not be resolved as the agency prepares to present the case to a third-party. It
sounds simple, just bring back certain bargaining unit employees, and have the management
representative resolve these conflicts. What happens if the bargaining unit employee tells you
that he does not want to participate since they did all their cooperating during your initial
investigation? Easy right! Just tell the employee he is required to cooperate during this
investigation and he has no choice. No, this is not correct. The investigation has already been
completed and this re-interview is not part of the investigation. A specific rule applies when the
employer desires to interview or re-interview a bargaining unit employee in preparation for a
third-party hearing, such as preparing for arbitration. The FLRA has directed the following in
the case, IRS and Brookhaven Service Center vs. NTEU 9 FLRA 930 (1982):

1) Management must inform the employee who is to be questioned of the purpose of the
questioning, assure the employee that 1o reprisal will take place if he or she refuses. and
obtain the employee’s participation on a voluntary basis:

2) The questions must occur in a context which is not coercive in nature, and

3) The questions must not exceed the scope of the legitimate purpose of the inquiry or
otherwise interfere with the employee’s statutory rights.

These “Brookhaven” wamnings are not applicable to non-bargaining unit employees. The key to
these warnings is the voluntary nature of this process since the bargaining unit employees are
being interviewed as potential witnesses in labor related, third-party procedures, such as MSPB
or FLRA cases and arbitrations. These bargaining unit witnesses can simply state that they do
not want to assist management’s representative in preparing for a third-party procedure.
Requiring a bargaining unit employee to assist management in the preparation of its case is an
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but do not have to help management prepare for these proceedings. Simply stated, these
employees already “gave at the office” when they cooperated during the pre-disciplinary action
investigation. They were required to participate during the investigation but not for the
preparation process.

So, what happens if the bargaining unit employee wants to voluntarily participate in this
preparation meeting? The FLRA has considered that if certain factors are met, these preparation
meetings With a management representative may be formal discussions requiring a right to have
a union representative present. Attempting to resolve conflicting statements a day before a third-
party hearing with a union representative sitting in, taking notes about the “holes in the case” is
not the best preparation for management to win a case. Any concerns about conflicting
statements or the need to corroborate facts must be accomplished during the investigation. not
after the disciplinary action has already been taken.




